
IN THE COURT OF THE JUDICIAL MAGISTRATE, 1ST CLASS, SONITPUR

Misc Case No. 85/08

Mstt. Afsana Begum…………….……………..…………………..…………………Petitioner

-v-

Md. Faizul Alam ……………..…………………………..…………………….Opposite Party

PRESENT :  Panchali Shyam,

Judicial Magistrate, 1st Class,

Sonitpur.

For the Petitioner : Sri Amio Kumar Saikia, Advocate

For the Opposite Party : S. E. Alam,  Senior Advocate 

                                                                           Sri Abhijit Bhuyan, Advocate

Date of Hearing : 2-6-09,  21-12-09,  11-05-10,  13-07-10,  1-6-
 11, 2-5-13, 14-08-13

Date of Argument : 05-10-13

Date of Order : 15-10-13

ORDER  u/s 125, CrPC

1. The case of petitioner is that she got married to the opposite party on 11-08-05 
as per Muslim laws of Shariat. Within the wedlock petitioner gave birth to a 
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baby girl. Her name is Farhin Begum and she is eleven months old. After three 
months of marriage opposite party demanded Rs 50,000/- from the petitioner 
to  start  business  as  dowry  and  started  to  torture  petitioner.  The  torture 
continued and seven months petitioner tolerated all forms of cruelty meted out 
to her by the opposite party, but the opposite party finally put hot iron on the 
body of  the petitioner  and drove her  out  from his  house.  This  matter  was 
though settled by calling a village meeting and the opposite party took the 
petitioner to her father’s house. It was there that the petitioner gave birth to a 
girl chid. The opposite party after staying in his in-laws house took petitioner 
back to his house with a promise not to torture her ever. But the opposite party 
failed to keep up his promise and again started to torture the petitioner. On 29-
03-08 at  09:00  pm in  the  night,  the  opposite  party  severely  assaulted  the 
petitioner and poured kerosene oil on her body and caught hold of the neck of 
petitioner. The petitioner with her daughter ran out of the house in fear and 
took shelter in one Abdul Ahmed ‘s house. The petitioner thereafter informed 
her father over phone and her father came and took her and child to his house. 
Since then the petitioner is in her father’s house. The opposite party has not 
provided maintenance to the petitioner or her child. 

2. Petitioner has no source of income. On the other hand opposite party does 
business  of  hardware  and  earns  Rs  12,000/-  to  15,000/-  per  month.  The 
petitioner claimed Rs. 1,500/- for herself  and Rs 1,000/- for her child, per 
month, from the opposite party and hence, the instant case. 

3. The opposite party contested the case by filing written statement, wherein he 
stated that he had never committed any atrocities  on the petitioner.   The 
opposite admitted marriage with the petitioner, but also contended that their 
marriage has been dissolved and if there are any claims against the opposite 
party, that will be covered under Muslim Women Protection on Divorce. The 
opposite party stated that the petitioner is a moody and obstinate woman.  It is 
stated that right after their marriage the petitioner made her intention clear 
that she would not reside together with his parents. But since the opposite 
party refused to accept such demand of the petitioner, she started quarrelling 
with  the opposite  party.  Opposite  party  stated that  the petitioner  behaved 
badly with his parents and if ever opposite party objected to it, the petitioner 
would enter into quarrel with the opposite party.  Opposite party stated that 
the petitioner often used to go her parents house and would also return after 
two three days of stay. Opposite party stated that with each passing days their 
relationship  eroded  which  could  not  be  mended  even  by  meetings  and 
discussion  in  village  level  and  on  11-06-06,  their  marriage  was  dissolved. 
Opposite party continued to state that even after dissolution of their marriage, 
the petitioner used to come to his house and create an unpleasant atmosphere 
in the house. It is stated that on 29-03-08, the petitioner went o the house of 
opposite party and abused opposite party and his parents and hearing noises 
neighbours gathered and in presence of the neighbours threatened the opposite 
party that she will not let the opposite party to stay peacefully. Opposite party 
alleged that the petitioner slapped his mother on her face and assaulted his 
mother,  thereby  causing  injury  to  her.  A  case  was  registered  against  the 
petitioner  as  to  this  incident  and  even  the  Gutlung  Mahila  Parishad  too 
conducted an enquiry regarding this particular episode and found petitioner to 
be the culprit.  Opposite party further stated that since their marriage has 
been  dissolved,  the  petitioner  is  not  entitled  to  maintenance  from  him. 
Opposite party denied doing business of hardware and having monthly income 
of  Rs  12,000/-  to  15,000/-  per  month  as  stated  by  petitioner.  Contrary  to 
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averments made in the petition, he stated that he is a physically challenged 
person used to work in a shop. The opposite party denied that he neglected to 
maintain his wife or child and that he never looked up on his wife and children, 
and hence prayed to dismiss the case. 

                  ISSUES FOR DETERMINATION

4. During hearing of the case, the petitioner led evidence of two witnesses and 
the opposite party also examined two witnesses.   The issues which arise for 
determination are as follows:-

(i) Whether the opposite party neglected to maintain the petitioner and 
the child, who are his wife and daughter ;

(ii) Whether the petitioner is unable to maintain herself and the child ; and

(iii) Whether the petitioner deserves maintenance for herself and the child 
from the opposite party?

DISCUSSION, DECISION AND REASONS THEREOF:

ISSUE NO.1

5. The petitioner, has been residing in her parental home along with her child 
ever since she took shelter there, after being driven out by her husband on 29-
03-08, on her failure to meet demand for dowry by the opposite party.  The 
opposite party stated that on 11-06-06, their marriage has been dissolved and 
therefore the petitioner is  not  entitled to maintenance from him. Opposite 
party  during his  cross-examination  admitted  the fact  that  he has  not  been 
fending his wife, ie the petitioner and his child.   The opposite took support of 
the plea that he has given talaq to the petitioner and as such, there is  no 
question of maintaining her or  his  child.   Whether the petitioner deserves 
maintenance or not is a question to be decided in the following issues.  But 
there is no ground on which the opposite party can deny to maintain his child. 
Given the fact that a husband cannot shirk from his duty of maintaining his 
child in the least, it is seen in the instant case that the opposite party has 
admittedly not performed such duty. Hence, the opposite party has neglected 
to maintain both the petitioner and his child.      This issue is,  therefore, 
decided in the affirmative. 

ISSUE NO2.

6. The petitioner, along with her child, has been living with her parents ever since she had to 
come to her parental home after being driven out by her husband. Petitioner has stated that 
she has no source of income. It has not been brought about in evidence that the petitioner  is 
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working somewhere or earning anything. The opposite party has also not denied that the 
petitioner is not working or that she has no source of income. Hence, this issue is also decided 
in the affirmative. 

ISSUE NO3.

7. The law binds a man to maintain his wife, children and parents. There are no 
two ways about it. Therefore, with issues no. 1 and 2 being decided in the 
affirmative,  it  is  absolutely  clear  that  the petitioner  deserves  maintenance 
from the opposite party for herself and her child and it is also essential that 
the opposite party should provide maintenance to them. 

8. The  opposite  party  pleaded  that  their  marriage  has  been  dissolved.   That 
makes                           the petitioner a divorced woman.  A husband is duty  
bound to maintain even his                           divorced wife, as per provisions of  
Sec. 125, CrPC, and also as per law laid down                           by our apex 
Court  in  matters  relating  to  maintenance  of  divorced  women.     Ld. 
Counsel  of  the  opposite  party  argued  that  the  marriage  was  dissolved  by 
mutual                            consent and as per provision under section 125 Cr.P.C, 
if parties are living separately by mutual consent, the wife is not entitled to 
any maintenance.   It is seen that the written statement of the opposite party 
makes  no mention about how the  marriage between the parties came to be 
dissolved.   Vide Ext-Ka, (a written document on plain paper),  the opposite 
party has showed that their marriage was dissolved in a village meeting.   The 
petitioner has admitted her signature on Ext-Ka.    The opposite party, as DW2, 
stated that he had pronounced talaq on the petitioner.  As such, the opposite 
party proved that marriage between the petitioner and opposite party has been 
dissolved by the mode of talaq  being pronounced on the petitioner by the 
opposite party.   There is no mention in Ext-Ka that there was any separation 
between the  parties  by  mutual  consent.    With  the  opposite  party  clearly 
stating that he pronounced talaq on the petitioner on 11-06-2006, in presence 
of villagers, it is clearly understandable that the opposite party divorced the 
petitioner by pronouncing talaq.  This goes to show that there has been no 
separation by mutual consent and that the petitioner was divorced from the 
opposite party by means of talaq.  

9. The status of the petitioner,  as made known by the opposite party himself, is 
that of  a divorced Muslim woman who has not yet remarried.   The petitioner 
is living  in her parental home along  with her child, fathered by the opposite 
party.    Under  these  circumstances,  the  petitioner  and  her  child  rightly 
deserves  maintenance  from the  opposite  party.    The  Supreme Court,  on 
Friday, December 4, 2009, passed judgment in the case of Shabana Bano –v- 
Imran Khan, reported in 2010 AIR SC 305,  in which the apex Court ruled 
that – a divorced Muslim woman is also entitled to maintainance u/s 125,  
CrPC, even after iddat period as long as she does not remarry.

10. Having married the petitioner, it is the bounden duty of the opposite party to 
maintain her and his child, even after he has divorced her, for that is the law as 
it stands today.  It is a responsibility which he has undertaken under the vows 
of marriage and an obligation which he has to shoulder. It is not a joke that a 
man will marry a woman and then drive her out of the house with a child by 
pronouncing talaq on her and then refuse to fend for them on some whimsical 
grounds.  The opposite party, who is father of the child with the petitioner, has 
also not shouldered any responsibility of being a father. There is no excuse for 
that. Sec.125, CrPC, is quite clear that any person, with sufficient means, has 
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to  maintain  his  divorced  wife  and  child,  who  are  unable  to  maintain 
themselves.

 

11. Provisions of Section 125, CrPC, is very clear that divorced women are entitled 
to maintenance until they remarry.  As far as the law pertaining to divorced 
Muslim women is  concerned,  all  doubts  have been settled by the  Supreme 
Court its decision in the case of Shabana Bano vs Imran Khan (supra)  wherein 
the apex Court has held that – a divorced Muslim woman’s petition under  
Section 125 of the Cr.P.C. would be maintainable as long as she does  
not  remarry.  The  amount  of  maintenance  to  be  awarded  under  
Section 125 of the Cr.P.C. cannot be restricted for the iddat period  
only.  In light of the above discussion, the petitioner and her child definitely 
deserve maintenance from the opposite party, who is husband of the petitioner 
and father of said child. This issue is, therefore, decided in the affirmative as 
well.

12. The  cumulative  effect  of  decisions  in  all  these  issues  is  that  the  case  of 
petitioner is proved by preponderance of probabilities.

13. The petitioner has stated that the opposite party has hardware business, by 
which he earns Rs 12,000/- to  15,000/-  per month.   The opposite party, on 
the other hand, stated that he has no income as he is a physically disabled 
person.  In support of this plea, the opposite party produced Ext-Sa, which is 
Identity Card for Person with Disability.     From Ext-Sa, it is revealed that the 
opposite party has a deformative right elbow and that this makes him suffer 
disability of 40%.       The said Identity Card for Person with Disability was 
issued  to  the  opposite  party  on  13-12-2004  and  the  opposite  party  got  
married  to  the  petitioner  on  11-08-2005,  ie  he  got  married  to  the  
petitioner AFTER having such disability.    When the opposite party was 
already  suffering  from  said  disability  prior  to  his  marriage  and  yet  he 
decided to marry the petitioner and also beget a child from her,  he now 
cannot hide behind such a factor in order to shirk from his responsibility of 
maintaining  them.   He  should  have  thought  of  this  before  marrying  the 
petitioner and fathering a  child instead of spoiling their life and leaving them 
to their fate.   In any case, once the opposite party decided to marry the 
petitioner knowing fully well about his disability, he cannot go back on his word 
and decline to undertake responsibility of the petitioner and his child under 
garb of  such disability.    For  that  matter, it  appears  that  there is  truth in  
averment of the petitioner that the opposite party earns from his hardware 
business,  for, if the opposite party is under such  kind of disability, he may find 
it difficult to perform physical work and earn his living, but he may be able to 
run a business quite well.   Keeping all aspects in consideration, it is deemed 
justified that the opposite party pay maintenance allowance to the petitioner 
and his child @ Rs 1,501/- and Rs 1,001/ respectively.  

14. With the aforesaid observations, I hereby direct that the opposite party, Faizul 
Alam, shall  pay maintenance allowance towards his  wife @ Rs. 1,501/- per 
mensem  and  @  Rs  1,001/-  per  month  towards  his  child  residing  with  the 
petitioner, ie Rs 2,502/- per month in total, with effect from the date of this 
petition.
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15. Petition of Msstt. Asmina Khatoon, the petitioner, is, therefore, allowed.

16.  Given  under  my  hand and  the  seal  of  this  court  on  this,  the  15 th day  of 
October,2013.

  

Judicial Magistrate,   
1st class, Sonitpur
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